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HOW DO VICTIMS BECOME RESPONDENTS?

 Batterers engage in litigation abuse

 To get what they want

 Believe they have been victimized

 Victims engage in harassing/abusive behaviors

 Reactive violence

 Resistive Violence



FIRST STEPS IN WORKING WITH THE VICTIM/RESPONDENT

 Victim autonomy

 You educate client

 You provide client with the pros and cons of all of the options

 Client makes an informed decision

 Connect the victim with advocacy and work closely with advocacy throughout the 
process

 Meet with them! 

 You can’t do both jobs!



HOW DO I KNOW IF RESPONDENT IS THE REAL VICTIM?

 Are they working with advocacy?

 Do they express fear?

 Of what?

 Batterers are evasive and unable to answer 
this question

 Victims know and can articulate what they are 
afraid of

 Why are you afraid?

 Tell me more.  What makes you think that?

 Batterer is again going to be evasive



CONSIDERATIONS OF VICTIMIZATION

 All need to be considered together in 
the totality of the circumstances

 Not gender determinative

 Details

 Choices of words used

 Self deprecation

 Self blame

 Statements that they should have done 
something differently

 SCREEN!!  Before you agree to 
represent a client, know whether they 
are the victim or batterer

 Tools available

 Domestic Abuse Committee of the FLSB of the 
MSBA

 https://www.mnbar.org/docs/default-
source/sections/client-screening-to-identify-
domestic-violence-victimization.pdf?sfvrsn=2

 BWJP SAFeR

 https://www.bwjp.org/our-
work/projects/safer.html

https://www.mnbar.org/docs/default-source/sections/client-screening-to-identify-domestic-violence-victimization.pdf?sfvrsn=2
https://www.bwjp.org/our-work/projects/safer.html


HOW ARE THEY COMING TO YOU?  HOW SHOULD WE RESPOND?

 Been served with OFP?

 Arrested?

 What do they think the Petitioner’s 
motive in filing is?

 Custody?

 In preparation for dissolution?

 Because fearful?  Did DA occur?

 Is client going to file a counter OFP?

 Should they?

 Is client going to request a hearing?

 Should they?

 What are the allegations?

 Are the allegations strong enough for 
Petitioner to get an OFP?

 Did Respondent do the alleged behavior?  
Why?



EFFECT ON FUTURE CASES/HEARINGS

 If the Respondent has been 
arrested/charged with a crime…

 Nothing Respondent says in an OFP can be 
used in criminal court, but

Minn. Stat. § 518B.01, subd. 15

 What Petitioner says in OFP CAN be used in 
criminal court—could be beneficial to get 
Petitioner’s story on the record (later 
inconsistent reports)

 No similar provision in for an HRO

 Are there children?

 Is Petitioner adjudicated as father of the 
children?

 If a finding of Domestic Abuse was found 
against client, how will this affect custody of 
children of this batterer?  Children of other 
fathers?

 Firearms

 Is this a consideration or concern for 
Respondent?

 Employment



PROS AND CONS OF COUNTERING

 If there are criminal charges against 
client, and they counter, then anything 
they testify to as Petitioner can be used 
against them in criminal court

 Court can only grant a mutual OFP if 
BOTH parties have committed DV, so if 
a mutual is granted, client risks the 
potential of a DV finding against them

 How strong are client’s allegations?

 Will client be set up to violate?

 Assess the strength of each case

 Client autonomy

 What do they want?

 What is their goal?

 What’s the best way to achieve that?



EVIDENTIARY HEARING?

 Does client want to just let the OFP issue?

 Don’t want to see Petitioner?

 Afraid of Petitioner?



ADVICE ABOUT CONTACT

 STRONGLY advise client of what the order means

 NO CONTACT means….NO CONTACT

 You leave

 They call you, you hang up

 You block their texts

 They cannot violate the order, only YOU Can!

 Don’t believe them when they invite you over….they will set you up! 

 “Best defense, No be there.”

 Mr. Miyagi, The Karate Kid.



HOWEVER…

 You’ve got to do what you’ve got to do to be SAFE.

 But make it a choice….know that you’re putting yourself in risk, and are at risk of arrest

 If choose to have contact with Petitioner because it’s the only safe choice

 Safety Planning

 What going to happen when you follow the order? When you..

 Don’t respond to a text?

 Block their number?

 Change your number?

 Unfriend them on Facebook?

 What are your concerns?

 What’s DANGEROUS vs. what will just make him MAD?

 Don’t set yourself up to go to jail for violating the OFP over a Facebook Post



PREPARATION FOR HEARING

 Same as if you were representing Petitioner

 Gather evidence

 Gather and speak to witnesses

 Have an advocate available and present at hearing

 How do you prove a negative?

 Client didn’t engage in alleged behavior

 Was anyone else present or in the aftermath?

 Does client have self defense claims

 Pictures of client’s injuries

 Corroboration of client’s version of the story or explanation of why they acted in a certain way



RELATIONSHIP WITH THE CLIENT

 Develop a rapport with the client

 Learn their story

 What does client think Petitioner will say?

 How can you poke holes in Petitioner’s affidavit?

 Prepare client for testimony, including cross examination

 Prepare for how you will communicate with client during the proceeding (pass notes, 
provide info about what Petitioner testifies to)



REPRESENTATION AT THE HEARING

 If you know Respondent did the act and will likely lose at hearing, consider:

 How dangerous is a finding of DV against client?

 Does client have children (even if not with Petitioner)—will other co-parents also be abusive, or 
engage in a contentious custody battle and use a finding against client?

 Will a finding affect client’s employment?

 License?

 Background check?

 Testimony

 Should client plead the 5th?  If they do so, the Court can make a negative inference in an OFP 
Hearing.



SETTLEMENT 

 Considerations/arguments/negotiation strategies

 Firearms—unless “no abuse” box isn’t marked

 Order isn’t necessary to protect Petitioner

 Agree to no contact in the Family Court file

 If there are children, may want to agree to order without findings to avoid a finding against client of DV, 
if Petitioner’s case has legs

 Depending on the relief requested—narrow down to something more reasonable, so Petitioner doesn’t 
get everything they asked for

 Can client testify?  Are they able to?  Will they make the case for Petitioner?

 As long as Respondent is agreeing to everything Petitioner requested, they have a right to agree to the 
relief in the order without a finding (accept option #2 provided by the Court).



SHOULD YOU CROSS EXAMINE THE BATTERER?

 Most often, no

 Don’t want to give them a platform or more of an opportunity to lie 

 Only cross examine on things you can prove (have evidence available) to demonstrate their falsifications

 Criminal record

 Prior OFPs against them

 Raise credibility issues during his testimony and during closing arguments

 Demeanor of Petitioner

 Don’t be surprised if Petitioner cries 

 Don’t be surprised when Petitioner lies



STRATEGIC DEFENSES

 Request for summary judgment

 If Petitioner has rested their case (don’t tip them off to deficits if they have not rested)

 Relationship evidence for OFP?

 Venue?  Does anyone live here?  Incident occur here?

 Court has discretion as to what to allow in addition to the “4 corners of the Petition”, they can hear other 
stuff, but as Respondent, you can always try to stop it



DIRECTING DIRECT EXAMINATION OF RESPONDENT

 Does client want to acknowledge that they are a victim of domestic violence or have a past 
history of things that occurred to them?

 You need to know the client’s position about this and strategize around this with them.

 Especially need to be cautious about this if there is a different co-parent (not Petitioner) that can use 
this to raise concerns for client’s parenting (placing child in an unsafe environment, etc.)

 What is your theory of the case?  Prep client to be able to discuss this.

 Prepare client to talk in detail

 Has Petitioner ever threatened to get a protective order against you?

 Circumstances of this….in retaliation?  In order to control behavior?  



CLOSING ARGUMENTS

 Creditability issues

 Remind the Court that while the Court can find that DV occurred, it is within the 
Court’s discretion to grant the order, or not.  (just because you believe it happened, 
doesn’t mean the need for the order exists).

Thompson v. Schrimsher, 906 N.W.2d 495 (Minn. 2018)



SAFETY PLANNING

 Remember, client is still the victim

 Has Petitioner filed this action as the start of a custody action?  (batterers often 
accuse victims of doing this)

 All contact concerns as listed above
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