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Agenda

 Overview of MN Paternity Law 

 Overview of MN Custody Law 

 Overview of MN Parenting Time Law 

 Questions welcome throughout the Webinar



Paternity Law in MN

 An unmarried biological mother has sole custody 

until paternity has been established or until 

custody is determined in a separate proceeding.

 A biological father does not have legal rights to 

custody or parenting time with a child until his 

parentage has been established.



How Paternity is Established

 Paternity can be established in one of two ways:

1. Paternity Court Order or Judgment (declares a man to 
be the father of a child); or

2. The biological parents sign and notarize a Recognition 
of Parentage (ROP) form and file it with the Registrar of 
Vital Statistics. (Minn. Stat. §257.75)

 If not married, the father of the child must commence a 
Paternity Action in Court before he can request custody or 
parenting time access.



When married, Paternity not needed

 If married, the husband is presumed to be 

the father and does not need a Court order 

giving him rights to the child.  

 If married, each spouse has equal rights to 

child until an order says otherwise.



Paternity Law in MN continued…

 When parentage is established through a parentage act 
proceeding, the final Order must provide for custody and 
parenting time.

 When parentage is established by a Recognition of 
Parentage (ROP), the father can bring a petition to 
determine custody in a separate proceeding.

 If the parties are unable to reach an agreement regarding 
a custody and/or parenting time arrangement for the joint 
child, the issues of custody and parenting time are often 
referred to Family Court for resolution. 



Recognition of Parentage (ROP)

 Anyone who signed a Recognition of Parentage (ROP) can 
cancel it within 60 days.

 After 60 days, only a Court can cancel (“vacate”) a ROP.

 Action must be brought by mother or father of child 
within one year of signing the ROP; or within 6 months of 
genetic testing. 

 A child can bring an action within 6 months of genetic 
testing or within one year of becoming an adult.



Representation by Counsel in Paternity Actions 
Minn. Stat. §257.69

 The County represents the public authority

 The Court shall appoint counsel for a party who 
would be financially unable to obtain counsel 
pursuant to section 611.17 (Public Defender 
eligibility).

 Representation of appointed counsel is limited to 
the establishment of parentage only. 



Legal Custody and Physical Custody

 Legal Custody: the right to make major decisions about the child’s 
upbringing, decisions regarding education, healthcare and religious 
training.

 Physical Custody: the right to make decisions about the routine day-to-
day activities of the child and where the child resides. 

 Joint Legal Custody: both parents share in the right to make major 
decisions about the child’s upbringing. Both parents must be able to 
cooperate and agree on the important decisions.  Domestic violence is 
taken intoconsideration when awarding joint legal custody.

 Joint Physical Custody: both parents share in the right to make decisions 
in the routine day-to-day activities and the child’s residence is created 
between the parties. 



Venue for Custody Proceeding

 Venue for a Custody Proceeding (Minn. Stat. 
§518.156, subd. 1(2): when the parties have 
signed a Recognition of Parentage is in the county 
where the child resides or is found, or where a 
previous custody order has been issued.

 Venue for a Parenting Time Proceeding: The 
County where the custody order has been issued; 
or where the child and primary parent reside.



Residency Requirement

• To commence a custody action in Minnesota, the 

child must have lived in Minnesota with a parent 

or a person acting as a parent for at least six (6) 

consecutive months (180 days) before starting 

the court process. 

• Exceptions apply for emergency situations.



Interstate Custody Proceedings
UCCJEA Minn. Stat. §518D

Applicable when one party resides in 

Minnesota and the joint child resides 

in another state with the other parent.



Emergency Custody Proceedings
Minn. Stat. §518.131

• Emergency "ex parte” actions involve one party asking 

the court for a hearing and/or order without giving 

advance notice of their request to all other parties 

involved in the case. 

• The court shall be guided by the best interest of the child 

factors when there is a request for an emergency custody 

or parenting time order. 

• These orders are temporary, and must be made by filing a 

motion with a supporting affidavit.



Unmarried Parents and Custody

Minn. Stat. §257.541

• When parents are not married, the biological 
mother of the child does not need to commence a 
custody action to gain custody.  The biologiocal
mother has legal and physical custody 
automatically.

• The biological father can file a petition to 
establish custody and parenting time once 
paternity is established. 



How Custody is Determined

Change in Best Interest Factors

• Best Interest Factors were revised (effective August 1, 2015) and “Guiding 
Principals” were added following the Best Interest Factors.

• Now, the Best Interest Factors focus on creating a custody plan “to 
promote the child’s healthy growth and development through safe, stable 
nurturing relationships between a child an both parents (Guiding Principle 
(2)).

• Focus on how the proposed custodial and parenting time arrangement 
impacts the child, based on the child’s emotional and developmental 
needs.

• Emphasis to support relationship with both parents, except when there is 
domestic violence. 



BEST INTEREST OF THE CHILD FACTORS
§518.17; §518.175

1. A child’s physical, emotional, cultural, spiritual, and other needs, and the 
effect of the proposed arrangements on the child’s needs and development;

2. Any special medical, mental health, or educational needs that the child may 
have that may require special parenting arrangements or access to 
recommended services;

3. The reasonable preference of the child, if the court deems the child to be of 
sufficient ability, age, and maturity to express an independent, reliable 
preference;

4. Whether domestic abuse (as defined by section 518B.01 Domestic Abuse Act) 
has occurred in the parents, or either parent’s household or relationship; the 
nature and context of the domestic abuse, and the implications of the 
domestic abuse for parenting and for the child’s safety, well-being, and 
developmental needs;



Best Interest of the Child Factors

5. Any physical, mental, or chemical health issue of a parent that affects 

the child’s safety or developmental needs;

6. The history and nature of each parent’s participation in providing care 

for the child;

7. The willingness and ability of each parent to provide ongoing care for 

the child; to meet the child’s ongoing developmental, emotional, 

spiritual, and cultural needs; and to maintain consistency and follow 

through with parenting time; 

8. The effect on the child’s well-being and development of changes to 

home, school and community;



Best Interest of the Child Factors

 9. The effect of the proposed arrangements on the 

ongoing relationships between the child and each parent, 

siblings, and other significant persons in the child’s life;

 10. The benefit to the child in maximizing parenting time 

with both parents and the detriment to the child in 

limiting parenting time with either parent.;



Best Interest of the Child Factors

 11. Except in cases in which domestic abuse as described in clause 4 

has occurred, the disposition of each parent to support the child’s 

relationship with the other parent and to encourage and permit 

frequent and continuing contact between the child and the other 

parent; and

 12. The willingness and ability of the parents to cooperate in the 

rearing of their child; to maximize sharing information and minimize 

exposure of the child to parental conflict; and to utilize methods for 

resolving disputes regarding any major decision concerning the life of 

the child. 



BEST INTEREST FACTORS 
“Guiding Principles” 518.17, Subd. 1 (b)

(1) The court must make detailed findings on each of the factors in paragraph 
(a) based on the evidence presented and explain how each factor led to its 
conclusions and to the determination of custody and parenting time. The 
court may not use one factor to the exclusion of all others, and the court 
shall consider that the factors may be interrelated.

(2) The court shall consider that it is in the best interests of the child to 
promote the child’s healthy growth and development through safe, stable, 
nurturing relationships between a child and both parents. 

(3) The court shall consider both parents as having the capacity to develop and 
sustain nurturing relationships with their children unless there are 
substantial reasons to believe otherwise. In assessing whether parents are 
capable of sustaining nurturing relationships with their children, the court 
shall recognize that there are many ways that parents can respond to a 
child’s needs with sensitivity and provide the child love and guidance, and 
these may differ between parents and among cultures.



BEST INTEREST FACTORS 
“Guiding Principles” continued…

 (4) The court shall not consider the conduct of a party that does not effect the party’s 
relationship with the child.

 (5) Disability alone, as defined in section 363A.03, of a proposed custodian or the child shall 
not be determinative of the custody of the child. 

 (6) The court shall consider evidence of a violation of section 609.507 in determining the best 
interests of the child. 

 (7) There is no presumption for or against joint physical custody, except as provided in clause 
(9).

 (8) Joint physical custody does not require an absolutely equal division of time. 

 (9) The court shall use a rebuttable presumption that upon request of either or both parties, 
joint legal custody is in the best interests of the child. However, the court shall use a 
rebuttable presumption that joint legal custody or joint physical custody is not in the best 
interests of the child if domestic abuse, as defined in section 518B.01, has occurred between 
the parents.  In determining whether the presumption is rebutted, the court shall consider 
the nature and context of the domestic abuse and the implications of the domestic abuse for 
parenting and for the child’s safety, well-being and developmental needs. Disagreement 
alone over whether to grant sole or joint custody does not constitute an inability of parents 
to cooperate in the rearing of their children as referenced in paragraph (a), clause (12).



Parenting Time Order

• An Order for Parenting Time must include a specific schedule, including the 
frequency and duration of visitation and visitation during holidays and 
vacations, unless parenting time is restricted, denied or reserved. 

• There is a rebuttable presumption that a parent is entitled to receive a 
minimum of 25 percent of parenting time. (This is calculated by the number 
of overnights that a child spends with a parent, or by using another method if 
the parent has significant time periods on separate days when the child is in 
the parent’s physical custody, but does not stay overnight). 

• The Court may consider the age of the child in determining whether a child is 
with a parent for a significant period of time. 



Parenting Time Suggestions

 A specific schedule for parenting time is important to ensure 
the safety of the child and to make expectations clear:

• Determine whether parenting time should be supervised or 
unsupervised.

• Identify how the exchange of the child(ren) will occur.

• Conditions on parenting time.

• Whether telephone contact is permissible, schedule the 
telephone contact.

• Identify the form of supervised parenting time or exchanges 
(i.e.: Children’s Safety Center, third party).



Failure to Comply with Parenting Time Order 
(Minn. Stat. §518.175, Subd. 6)

 Remedies may be applied if there is (1) a repeated and intentional denial of or interference with 
court-ordered parenting time; or (2) a repeated and intentional failure to comply with a binding 
parenting time agreement or decision.

• Compensatory Parenting Time, unless it is not consistent with the child’s best interests.

• Additional parenting time must be:

• At least the same type and duration as the deprived parenting time, and could be in excess of 
or a different type (discretionary);

• Taken within one year after the deprived parenting time; and

• At a time acceptable to the parent deprived of the parenting time. 

 Some Additional remedies:

• Penalty of up to $500

• Award reasonable attorney fees and costs

• Award any other remedy that the court finds to be in the best interests of the child 

• Proof of unwarranted denial or interference with established parenting time may constitute 
contempt of court and may be sufficient to reverse custody of the child. 



Thank You!

Monica Dooner Lindgren

Senior Attorney – Family Law Unit

Southern Minnesota Regional Legal Services, Inc. (SMRLS)

651-222-5863

monica.dooner@smrls.org


